Before the
Federal Communications Commission
Washington, D.C. 20554

In the Matter of WC Docket No. 06-74

AT&T Inc. and BellSouth Corporation
Applications for Approval of
Transfer Of Control
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DA 06-2035

‘THE LORAX, THING ONE AND THING TWQO”

NOW COMES UTEX COMMUNICATIONS CORPORATION (“UTEX")  and
respectfully submits these Comments on the “Prdpbsaibmitted by AT&T on October 13,
2006 that generated the Commission’s call for Conime

“SILENCE! ... You stay in your place while | sit here and rule.”*

l. DESCRIPTION OF UTEX
UTEX is a CLEC with current operations in Texasl amminent expansions to other
states. UTEX’s product is the intermediation antroperation of technologies and networks
used for servicing the transmission of human speedther data configured to track the analog
characteristics of human speécletween two or more locations. This includes the
interconnection of Internet telephony applicaticarsd networks with Plain Old Telephone
Service networks. In order for all for the positieeternalities of a Communication Network —

and in order for a “network of networksto truly exist — UTEX’s network must interoperate

1

Giesel, Theodor Seus¥gartle the Turtleby Dr. Seus§ Random House (1958). The parallel between
Yertle and AT&T is remarkable. AT&T has been siagkboth lobbyists and ILECs in a Yertle-centriteatpt to

be the higher “king” of all things communicationdn order to get higher and higher and maintain thiene,
however, Yertle must silence the valid criticismhéd obviously bad “stacking” policy.

2 FAX, modem, and TTY transmissions, for exampfgear to the PSTN to be a traditional voice calt, b
the communication involves exchange of data, natdruspeech.

3 The concept of a “network of networks” is not ilied to the Internet. The PSTN is also a network of
networks in that it is comprised of an interconedctind interoperable set of LEC, IXC and CMRS mtewi
facilities. Second Notice of Proposed Rulemakiiy,the Matter of Interconnection and Resale Obiigras
Pertaining to Commercial Mobile Radio Servic€C Docket 94-54, FCC 95-149, 10 FCC Rcd 106684 {rel.
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with the PSTN. The interoperability and intercorti@t obligations set out in 88 201, 251, 252
and 332(c)(1)(B) (and other provisions) requireumbent carriers to connect their networks
with those of new technology entrants on a natidredis and to interoperate with them on
reasonable terms.

UTEX’s business is principally wholesale in nafuaed involves intermediation between
the Internet and the Public Switched Telephone NKW/'PSTN”). UTEX provides wholesale
PSTN connectivity to non-carrier Enhanced Serviceviders (“ESPs™ that in turn provide
Internet Protocol (“IP”) enabled enhanced/inforroatservices to their customers, for the most
part. UTEX's ESP customers obtain PSTN connectithtpugh UTEX, as a wholesale service.
UTEX’s service to these ESPs is a federally tadiffeterstate telecommunications service. The
ESPs then use the UTEX-supplied telecommunicatieeivice as an input to the retail
enhanced/information service output they provideh&r ultimate customers. In other words, the

ESPs provide their non-telecommunications servig@”“telecommunications “offered over

Apr. 20 1995) CMRS Interconnection"2 NPRM); see also47 C.F.R. § 20.3 (definition of “public switched
network”).

4 The 104 Congress understood the societal value proposifitmerent to both Metcalfe’s and Reed’s law.
UTEX is attempting to make both the legacy telecamitations network and the Internet more valuablsdciety
by gluing the networks together for users of eaetwork. Artificial restrictions on passage to oorfr either the
“Internet” or to or from the “legacy telecommunicats network” would create a policy imbalance fangrone
network over the other, or worse, encourage eathonk to “island” itself and refuse communicatiowith the
other, thus artificially limiting the value of eaalmd the total value to society that would accfustéroperability is
maximized.

° UTEX will refer to providers of enhanced and/oformation service as “ESPs” for shorthand purposes
AT&T often pretends that the only “ESPs” that ae¢evant are unaffiliated “ISPs” and only entitiésitt provide
“Dial Up Internet Service” are ISPs, and then ifplies the concern is only related to “ISP-boundiffic (e.g,
traffic addressed ta Dial Up Internet Service provider). This Comriusshas to know better. Enhanced services
were defined long before there was a public InterB&Ps do far more than just hook up “modems” Eugtive
calls. They provide a wide set of services and mafnghem involve calls taghe PSTN.See Notice of Proposed
Rulemaking, Third Report and Order, and Notice rafuiry, In the Matter of Access Charge Reform; Price Cap
Performance Review for Local Exchange Carriers; nBgort Rate Structure and Pricing Usage of the Rubl
Switched Network by Information Service and Inteferess ProvidersCC Docket Nos. 96-262, 96-263, 94-1, 91-
213, FCC 96-488, 11 FCC Rcd 21354, 21478, 1 28378.(rel. Dec. 24, 1996); Orde&kmendments of Part 69 of
the Commission's Rules Relating to Enhanced SePRnoeiders CC Docket No. 87-215, FCC 88-151, 3 FCC Rcd
2631, 2632-2633. T 13 (rel. April 27 1988); Memahtam Opinion and OrdeMTS and WATS Market Structure
Docket No. 78-72, FCC 83-356, 97 FCC 2d 682, 71%-23 (rel. Aug. 22, 1983). As was noted in thstfitecision
that created what is now known as the “ESP Exemp#SP use of the PSTN resembles that of the “Id2B¥Xs”
that existed then and continue to exist today,illsng much different technology.
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common carrier transmission facilities.” The ES&ffic processed by UTEX is not the kind of
traffic addressed in thaT&T Declaratory Ruling because UTEX's tariffed information access
services are only available to non-carriers thatifgeto UTEX they are not carriers subject to
access charges under 47 C.F.R. 8 69.5 and thiic isatherefore entitled to the ESP exemption.

UTEX’'s business plan revolves around supportingv nechnology services and
applications. Unlike the rest of the wireline inttysUTEX does not require its ESP customers
to deploy equipment or processes that turn IP sysiato TDM systems and extract a premium
for bestowing the privilege of touching the PSTN.

I. ISSUES FOR NEW TECHNOLOGY PROVIDERS

UTEX feels a bit like the Lorax trying to speak ttve Truffula trees. And just like the
Lorax we are being confronted by a business thattént to grow at any cost, regardless of its
impact on our society. UTEX's customers are NOT carriers and they do uraterstand the
regulatory swamp. They do not know what do, sayequesf They are confused and hesitant
because FCC policy makers/implementexspear to be in the in the throes of a “digital ef

regulatory capturé® with respect to Internet technologies becauseygviag is viewed from a

6 Order,In the Matter of Petition for Declaratory RulinggahAT&T's Phone-to-Phone IP Telephony Services

are Exempt from Access Charg®¥C Docket No. 02-361, FCC 04-97, 19 FCC Rcd 74%T. April 21, 2004)
(“AT&T Declaratory Ruling).

! Giesel, Theodor SeusBhe Loraxby Dr. Seus§ Random House (1971): “All you do is yap-yap aag,s
Bad! Bad! Bad! Bad! Well, | have my rights, sir,datim tellingyoul intend to go on doing just what | do! and, for

your information, you Lorax, I'm figgering on biggeg andBIGGERING and BIGGERING and

BIGGERING.”

But we certainly get an earful from our customasé complaining about the FCC and the ILEC acdtisiti
with regard to their impending regulation of altdmet based voice communications.

o The FCC alternates between trying to make poli@ytaen stating that it is up to Congress to makiepn
The issue of who “makes” policy both broad and smbroad seems to be a political hot potato arehdftictuates
based upon the flow of lobby money. When actioke linerger approval show up, however, the potatis fal
squarely in the lap of the FCC even though man@angress choose to let their views be known.

10 See“The Ambulance, the Squad Car and the Internet,Shsan Crawford, Associate Professor, Cardozo
School of Law, draft for Berkeley Tech. L. J. 2006, available at
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BellHead lens. UTEX chose to wade into the swantpiamore familiar with the muddy waters
and its denizens. The new technology providers,dvew are being forcibly immersed in a
world that is anathema to their entrepreneurial emupetitive way of life and which imposes
onerous regulatory burdens and costs that yielg prdblems and no solutions. They face a
bewildering array of regulations and technical isguents that are incompatible with the
technology and functionally dumb it down rathemrthesing its capabilities. They are forced into
additional dependency on the very ILECs (or ILECaphants) that are trying to extract
extraordinary profits, force a transfer of all tx@ue of the new services and ultimately drive
them out of business.

UTEX — unlike other CLECs that are also threatebhgcthew technology and business
plans — occupies a unique place in the industryiarére speaking on behalf of its customers.
This case presents an opportunity for Commissidake at least some minor steps to safeguard
the potential for inter-mod® competition between the legacy ILECs and new freebased

services providers.

http://scrawford.net/courses/ambulance_for_ssrniRdardless of the kind of regulatory capture @tkwthere can
be no doubt that the new regulations act in wags$ brenefit support the legacy participant and thoke have
always worked with them.

1 “Inter-model” is not a typo. The FCC has been blinded-tand is therefore blindly stepping on —
communications business models other than the timedal” types (wireline, cable, wireless) it seetode trying
to support to the exclusion of all others. “Faightbased” competition is not the end-all and besd squashing all
models that do not include placement of redundacdllbroadband is extraordinarily short sightedoTakernative
models (non-monetary business models such as Slaypk)wholesale business models involving interntexia
between legacy systems and the newer IP-basedsyglike that of UTEX) actually present the bespaoyunity
for continued freedom and growth precisely becahsy are not tied to legacy technology or legacgitess
models. There is no discernible or coherent paliisjon on how to deal with “free” and “wholesalblisiness
models aimed at increasing network efficiency amdrbperation. But new business models are exadibt one
would expect when a disruptive technology is introell into a legacy industry. The legacy providergehno real
incentive to allow the disruption to their reverateeams or the accelerated obsolescence of thecdology, so
they do all they can to obstruct deployment andhysethers until the incumbents can gradually dgplod replace
while still maintaining control. This Commissiones to follow its own longstanding policy now caedf in §§
153 and 253. Section 253 sets out a policy that ‘Graall entrepreneurs” and “enhanced service piend” be
allowed to use technological advancements to gheercommunications market and provide telecommtioics
and information services. Section 157 — passe®8#8% mandatethat regulators and incumbents not obstruct new
technology and innovation unless they prove thbrtelogy is not in the public interest.
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.  ARGUMENT
1. Merger Shmerger. We are only two more mergers away from re-vesting

AT&T with its old empire, with a sweetener in thermh of what used to be the largest
independent (GTE) as a result of the combinatiat th now Verizon. The only question is
whether AT&T or Verizon will swallow Qwest beforéey then joint?> The former Western
Electric™® may not be available — at least for a while. Buthe other parts plus large swaths of
licensed and unlicensed wireless properties aggifig back together into a reconstituted super-
company, much like the old super continent Pangdh semeday come back together as
“Pangea Ultima.**

It appears that those in control of communicatioosipetition are deaf to history, and
are intent on both repeating the mistakes they maslevell as — this time — making the mistakes
they avoided on previous go-arounds. The Justigai@ent is now totally quiescent, unlike its
prior actions against AT&T in 1913 (which precipgd the Kingsbury commitment to stop
shapping up independents and to allow interconmeatiith those that remained), 1925 (anti-
trust threats lead to voluntary sale of the inteomal arm of Western Electric), 1956 (original
consent decree limiting AT&T to telecommunicatisesvice), and the investigation starting in
1974 that lead to the 1982 modification of finadgunent with its divestiture and line of business

requirements.

12 The other question is which of the remaining twiti then acquire the other, and the name that bl

used.

13 Western Electric was started by Elisha Gray, mtexmporary of Alexander Graham Bell who was beat to

the patent office by only a few hours. The Bell 8ys purchased a controlling interest in 1881.
http://www.lucent.com/corpinfo/history.htmLucent is attempting to merge with Alcatel atgmet. AT&T may
well ultimately reacquire the merged company as @kits agglomerative frenzy.

14

See http://antwrp.gsfc.nasa.gov/apod/ap001002.hithie estimate is it will take some 250 million yea
for the cycle to complete. AT&T likely will be abte pull off its recombination on a much shortengiframe given
its pace to date.
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The Commission has forgotten, consciously undeocytist no longer cares about the
principles that lead tblushaphonen 1957,Carterphonein 1968, and th€omputer Inquiriesn
1966. The decisions that led to interexchange ctittppeand gave rise to MCI and others are
now meaningless. They continue today only to pxeserccess charge revenue streams and
bottleneck traffic ingress/egress control by incembLECs. The 1996 amendments have been
so badly implemented that there remains only aengroup of local competitors hanging on by
their toenails and waiting for thmoup de gracenow that UNEs are toast, the Commission will
not enforce interconnection rules and there is eadistic prospect of truly rational and cost-
based intercarrier compensation rules within otetilne. Of course, the RBOCs did fairly
rapidly get their relief from the line of businessstrictions under 8§ 271 while still not
meaningfully implementing the checklist items in281(c)(2)(B)(iv),(v), (vi) or (x) that are
independent of the similar obligations in 88 258 a862.

If you think that horizontal and vertical duopagntrol between the cable companies and
AT&T of all things communicative in specific sereienarkets is what we need, then this merger
is just the thing for you. That whole competitiotperiment was obviously a big mistake, so we
have to do all we can to return to a nice, comfetdotal monopoly. We must let Once-ler get
bigger, chop more Truffula Tress and thereby predhe Thneeds that “everyone neelfs.”

Sadly, there is little chance this merger willregected. So, the question becomes: what
half-hearted steps can AT&T take to make the @flier to swallow? Why not propose to take
some piddling commitments to do what we are alreagyposed to have done (but did not) and

use the commitments to not only sanitize our paistires but to also minimize and put an end

15 “Everyone” does not “Thneed” fat wasteband tfeat be used

Only to pass bit & atst has approved.
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date to them? All we have to do is hang on a fearye- hoping the Commission will continue
its history of not fully enforcing promises madepnor mergers — and then we will have turned
what was once a restriction against specific agtiinto an express (albeit slightly delayed)
permission to engage in that activity.

UTEX objects. AT&T’s proposals make the pill eadie swallow for all concerned. For
consumers and competitors, however, the sugarngpaiill soon turn into poison. UTEX does
not support the merger; it should be rejected gitriAT&T’s proposals are insufficient; indeed
they are harmful in their own way because they rdwaT&T's past obstreperous and anti-
competitive behavior (“if you reward me for my pasts by letting me grow even bigger, | will
make an empty promise to suspend those bad aces\very short time”) and will legitimize a
return to that behavior when the constraints aronger convenient.

But, if the Commission heedlessly insists on mgvimrward, should at least try to save a
few Truffula seeds by adopting the improvements AT&proposals that other parties make in
this round of comments. It should also take twoitamlthl steps. First, AT&T should waive any
right it has to recover universal service suppather directly or indirectly. Their shopping spree
for Baby Bell siblings clearly demonstrates thewéano need or entitlement to corporate
welfare. Second, they should drop the frivolousdaits against enhanced service provider
customers of competitive carriers. This SLAPPfkiétigation — while meritless — has led to
considerable risk and increased cost, with the ams/idampening effect on entry and capital
investment in those enterprises. When (if) the Cossion devises its Grand Unifying Theory
for intercarrier compensation, the rules goverrangess charges or reciprocal compensation for

IP Enabled services will presumably be clear oniagyforward basis.

16 Strategic Litigation Against iP Providers.
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THING ONE
Stop Corporate Welfare in the form of USF support ® AT&T

The FCC recently began to forcibly yoke new techgyl providers into the existing
regulatory scheme. ESPs that handle voice are migrered headed stepchildren, however,
because they have no birthright in the carrier kanfihe plan seems to be to force ESPs to bear
much of the burden while enjoying few of the prexidges.

Many of these providers would have no problem aiforward-looking economic policy
of fostering use and availability of new communigas technology for the poor and hard to
reach, if it were balanced and fair. The problenih& the Commission has apparently decided to
tax these new entrants while simultaneously denyiregn the opportunity to participate as
recipients, since they are not carriers and dgmmtide telecommunications service. It does not
require rocket science to deduce that they aregbslrmken down only to support their ILECs
adversaries, and in very large part because then@gsion needed the money after it exempted
ILEC DSL revenues from assessment. The ILECs diresteive direct and indirect payment
from the program, even though their relative cdmiion has decreased. The ESPs pay more
than before because their revenues are now dirastgssed — and many also continue to pay
USF pass through charges from their underlying@asuppliers.’ This is not a good way to put

out the welcome mat. This is not consistent withezi§ 157 or § 253.

1 Report and Order and Notice of Proposed Rulenggkinthe Matter of Universal Service Contribution

Methodology; Federal-State Joint Board on UniverSarvice; 1998 Biennial Regulatory Review -- Stigsed
Contributor Reporting Requirements Associated Wittministration of Telecommunications Relay Seniderth
American Numbering Plan, Local Number Portabilitand Universal Service Support Mechanisms;
Telecommunications Services for Individuals withatitey and Speech Disabilities, and the Americanthwi
Disabilities Act of 1990; Administration of the NlorAmerican Numbering Plan and North American Nurinige
Plan Cost Recovery Contribution Factor and FundeSikKlumber Resource Optimization; Telephone Number
Portability; Truth-in-Billing and Billing Format; P-Enabled Service8VC Docket Nos. 06-122, 04-36, CC Docket
Nos. 96-45, 98-171, 90-571, 92-237, 95-116, 98-PB3200, NSD File No. L-00-72, FCC 06-94, 21 FCE&dR
7518, 7547-7549, 11 58-59 (rel. June 27, 2006).
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Many new entrants (who are often start-ups) rightfwiew the existing USF
administration as nothing more than a scheme tsigdizle the incumbents who will use the cost-
free funds to build broadband networks that witheen private and may well be totally closed
off to the entrants — or priced in ways that garadditional anti-competitive subsidies — in
relatively short order. While the Commission candivectly reform USF in this proceeding, it
can condition approval of the merger on AT&T waigyiany right to partake from the fund.

This condition would reduce the economic and aotgetitive impact on new entrants
by eliminating the current unneeded support paymento the integrated
AT&T/BellSouth/Cingular with respect to USF. It wid also give the Commission some
breathing room to overhaul USF by eliminating sooheéhe upward pressure on the program
while it devises a better distribution method tfatuses on consumer benefits — rather than
incumbent telco bottom lines — by identifying tlosvest cost and best technology provider that
will reach clearly stated societal goals. AT&T doed need any more corporate welfare it will

only use to build closed networks and roll up @aining siblings.

THING TWO
Drop the SLAPP suits

AT&T has sued several ESPs and some of the CLE&Eptbvide PSTN connectivity to

ESPs in Missourt® 1 AT&T has also sought a declaratory ruling on tbgid, after a primary

18 Southwestern Bell Tel., L.P. v. VarTec Telecom, Mo. 4:04-CV-1303 (CEJ), 2005 WL 2033416 (E.D.
Mo. Aug. 23, 2005). The defendants from which S8glight payment were VarTec Telecom, Inc. (VarTec);
UniPoint Enhanced Services, Inc. (d/b/a PointOdajPoint Services, Inc., and UniPoint Holdings,.IfidniPoint);
and Transcom Communications, Inc. and Transcomihigdd LLC (Transcom). VarTec was acting as a CLEBG a
IXC. The UniPoint and Transcom defendants are ratiers. Both VarTec and Transcom were forced into
bankruptcy soon after the case was filed. SWBT (AW T) has settled with VarTec, but is still seeginelief
against the remaining defendants — in some casélddraffic subject to the VarTec settlement.

19 Southwestern Bell Telephone, LP v. Global Crossiatal No. 4:04-CV-1573 (E.D. Mo.). SWBT (nhow
AT&T) also sued several other carriers in this caseluding McLeod, Nuvox, XO and Xspedius, in phecause
they provided PSTN connectivity to VolP provider§&\ claims owe access charges.
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jurisdiction referraf® AT&T routinely uses the threat of similar litigati against other ESPs.
The obvious intent and effect is to strategicadlige risk, maintain uncertainty and prevent entry
in competition with AT&T's legacy services and @s/n enhanced service on any terms other
than those acceptable to AT&T. The strategy haskedrVarTec and Transcom Enhanced
Services were driven into bankruptcy. Other comgmrsettied on undisclosed terms. An
unknown number have simply sat on the sidelinestanga=CC guidance that may never come.

AT&T has also threatened other CLECs that providenectivity to ESPs. AT&T is
rumored to have proposed to settle unrelated &at-disputes with a local carrier in Texas if it
would agree to stop serving Transcom and certdierdeSPs. AT&T and UTEX have a long-
running battle over this very issue, even though ¢hbrrent interconnection agreement has a
negotiated provision expressly providing for “nat@rcarrier] compensation” for traffic “to or
from” ESPs, and all parties knew that provision wdended to apply to IP telephony. AT&T is
trying to cut off sources of capital for ESPs ard Iheen engaged in a three year jihad against
CLECs in an attempt to deny connectivity to ESRsiless they alpay access charges to AT&T.

UTEX can handle AT&T’s direct assault, but the aeaching and duplicative sham
SLAPP litigation against UTEX’s customers and aley ESPs must stop until the Commission
finally gets around to — once again — setting ¢t tules relating to ESP connections to the
PSTN and the intercarrier compensation between Lia&sjointly support ESP traffic to and
from the Internet.

The Commission cannot rely on “competition” from IFoas a basis to approve the
merger if AT&T is free to continue its unyieldinguage of litigation designed to stop, deter and

control the very competitive activity it claims juges the merger. A condition of any approval

0 Petition of the SBC ILECs for a Declaratory Rulifigat UniPoint Enhanced Services, Inc. d/b/a PoirgOn
and Other Wholesale Transmission Providers Are leidbr Access Charge$VC Docket 05-276 (filed Sept. 21,
2005).
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must be a promise by AT&T to withdraw its Misso8tiAPP suits and to not file or threaten any
others.

WHEREFORE, PREMISES CONSIDERED, UTEX COMMUNICATIONS
CORPORATION respectfully requests that the Commission denyréogiests for transfer of
control of BellSouth and BellSouth’s share of Cileguo AT&T. The merger was not in the
public interest before AT&T’s latest “proposals”’dathose proposals (as offered by AT&T) do
not change the result. In the alternative, UTEXue=sgs that the Commission not approve the
transfers unless and until — among other thingsT&R (1) waives any right to directly or
indirectly recover Universal Service support anfigg8rees to dismiss with prejudice its access
charge litigation against ESPs that provide VoIB &nnot file any others.

Respectfully Submitted,

UTEXCOMMUNICATIONS CORPORATION

W. Scott McCollough

UTEX COMMUNICATIONS CORPORATION
W. Scott McCollough

General Counsel

1250 Capital of Texas Highway South
Building Two, Suite 235

Austin, TX 78746

(V) 713.231.2315

(FAX) 512.692.2522
wsmc@smccollough.com



